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What is public, and what is private? This question forms not only the basis of all
governments, but also that of all legal systems. The public-private distinction first began to take
shape “in the sixteenth and seventeenth centuries,” when nation-states and political sovereignty
molded each polity into an identifiable “public realm.” This public arena was then offset by a
trend of maintaining private spaces against “the encroaching power of the state.”' For a long time
this line was clearly drawn: the Fourteenth Amendment, for one infamous example, was held to
be applicable only against “State regulations or proceedings,” not the actions of any “mere
individual”.? The liberty of contract remained a bulletproof defense against state legislation until
squarely denied in 1937,® and an expansive administrative state into what were previously
regarded as private spheres since the 1890s resulted in much conflict and opposition.* However,
prominent legal scholars have pronounced this distinction dead (or at least theoretically so) by
the time of Shelley v. Kraemer (1948)°, and many allege that this gradual decline had begun in

the 1920s at the face of a “socially oriented legal thought.”
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So, back to the question here: what is public, and what is private? Duncan Kennedy, one
of the most influential legal historians of this era, proposed a loop of individual and institutional
“roles” that increase in their “privateness”: legislators/judges/executives... public utilities...labor
unions... very large corporations, small businesses... individual workers, consumers/tenants...
churches, and eventually parents.” If we are to take this chain of being, then the classical legal
theorists will certainly draw a concrete line between labor unions and “very large corporations,”
assigning the former cluster to legal scrutiny and the latter private discretion. However, since the
beginning of the 20th century the line has shifted to the right, placing business establishments in
the realm of public concerns. Nonetheless, there was still plenty of room left between “small
businesses” and “individual workers”, a niche occupied by civic associations, societies, and
exclusive or semi-exclusive social clubs, whose privateness became the focus of many court

battles in the 1920s-1930s and since the 1960s.

I.  What are Social Clubs?

Social clubs, previously known as “gentlemen’s clubs,” first appeared in 18th-century
England (London, essentially). Originally to differentiate their more “elegant clientele” from the
general populace served by the prosperous coffee-houses, the club-houses soon assumed their
full identity as meeting places of like-minded and affluent gentlemen by 1815. Their exclusivity
was maintained by entry fees and careful membership selection (usually by recommendation),

and those fortunate to be admitted enjoyed company, networks, and social prestige --- if their
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club happened to be among the more respectable ones.® Reciprocally, the clubs can also boast of
their illustrious members. One of the most ancient and exalted clubs --- the White’s --- did not
hesitate to introduce their clients as “cultured and responsible men of character” among whom it
counted Sir Robert Walpole, Lord Palmerston, and dozens of high aristocrats.’ Such clubs also
functioned as diners, bars, lounges, meeting halls and libraries for their members, and were
usually governed by binding constitutions and bylaws.

The exclusivity of these clubs began to loosen, and their number proliferate, since the
1850s in Britain, as new clubs began to focus on artistic, literary, or occupational qualifications.
This development was closely followed in the United States, where some of the oldest clubs
claim greater ages than the republic itself.'® By the 1900s, American social clubs had proliferated
to all major cities, and country clubs, which first appeared in the 1880s, were also recruiting
more and more among the wealthy that would have otherwise joined their urban counterparts.'!
These enduring institutions differed fundamentally from their British predecessors in that their
admission was less restrictive, their spirit less intellectual, and their environment more
recreational, in which food, drinks and sports surpassed politics and ideology in significance. In

the 1920s, especially from 1923 to 1930, they have turned into popular associations and had
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received tax exemption in 1916."* The attention such status drew, alongside their growing
membership, together engendered increasing doubts on their proclaimed “privateness”, and led

to a series of court battles in that era.

II.  Liquor Sale, Taxation, and the Clubs

The impact of deteriorating public/private distinction was not equally distributed.
Arguably the commercial and business regimes were forced into greater reforms than the others,
hard-pressed by anti-monopoly campaigns, federal regulations and more labor-sympathetic
legislators. At the same time, the government also sought to impose moral standards onto the
populace, and the Eighteenth Amendment establishing nationwide alcohol prohibition marked
the heyday of this trend. This ban on intoxicating liquor well conformed to an expanding array of
revenue codes in the states that fashioned strict licensing and taxation clauses on the manufacture
and sale of alcoholic beverages. Curiously, it was also from these laws concerning intoxicants
that a vague legal outline of social clubs initially stemmed. These were at first often peripheral or
merely implicational, but in the 1900s we saw more and more state legislatures passing laws
explicitly addressing the status of social clubs in their anti-alcohol campaigns.

In the Revenue Act of 1862, the first major chapter is entirely dedicated to duties on
distilling or selling “spirits, ale, beer, and porter”. Its section 64 exhaustively provides standard
duties for 33 classes of persons and corporations where a license must be purchased before
alcoholic beverages can be put for sale. Among them social clubs or associations are not found,

but their immunity from this legislation is implied by the language that “every place where food
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or refreshments of any kind are provided for casual visitors and sold for consumption” is deemed
a “eating-house” and must pay ten dollars for each license."® The privateness of clubs prevailed
on a national level. However, a federal definition of “clubs” would not be reached until 1924,
and in the years in between, the burden of regulating private associations rested on individual
states, as they held actual powers on their corporation and taxation.

For example, in the state of Tennessee, as early as 1875, its Code had, under its “Private
Corporations” title, granted charters to those “for the general welfare and not for profit”, at first
including societies devoted to “literature, history, painting, music [and] fine arts” and then “clubs
for... pleasure” in 1885."* However, whether these were deemed private meeting places or public
accommodations merely presented as private was a peculiar matter, and there was sufficient
evidence on each side. To support the former, the same legislature passed a Revenue Act in 1899
that did not remotely approach the issue of clubs or societies but instead levied privilege taxes on
everything else from advertising companies to those staging “wild west shows”". Such leniency
continued into the 20th century, as a new version of the same legislation in 1907 in essence
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equates social clubs to tax-exempt “fraternal benevolent and social organization([s]
later upheld by the Tennessee Supreme Court.'” On the other end, nonetheless, we find the

Hermitage Club case of 1899, which subjected a stereotypical social club maintaining a reading

room, billiard tables, and a barroom where stocks of liquors were “kept” and “dispensed” to state
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privilege taxes under the conviction that it constitutes a liquor dealer.'® Both opinions were
authored by William Dwight Beard, Tennessee’s Chief Justice from 1902 to 1910." To him, the
two cases were aligned to the text of the law, and served as complements, not contradictions, to
each other. A closer look at the two cases should well illustrate the legal nature of social clubs
before the late 1910s.

In both Hermitage Club and Moriarty, the original defendants were found to be bona fide
social clubs, not mere guises of commercial dealerships. They were also chartered under the
same act and served approximately the same purposes. In fact, they were so similar in every
respect that the State in Moriarty confidently proposed Hermitage Club as a binding precedent.
Justice Beard disagreed, and found the distinction in two acts by the latter. First, the Hermitage,
even before the privilege tax was introduced in 1899 (just before the legal controversy), had for
some unknown reason acquired a revenue license, which was not mandatory. This acquisition
thus established its dealership prima facie, and Beard dismissed the counterarguments promptly.
Secondly, while Moriarty’s chapter of the Order of Elks charged its clients only for “the cost of
the drink, with that of ‘service’ added,” Hermitage’s charter was more ambiguous. On one hand
it claimed that “no profit [derived from the liquors] has ever been declared or paid”, but at the
same time it ordered all such “profits” be deposited “into the general fund [of the club].” After
recognizing the difficulty it affords, the court opted to find it an implication of profit-making,
and, combined with the fact that the alcohol was also provided to the invited non-members, proof

of Hermitage’s status as a public dealer in the trade of intoxicants.
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The seemingly reasonable deliberations are not as sound as the court wished them to be.
The general fund of Hermitage was used exclusively to furnish the needs of the clubhouse and
not for personal or institutional enrichment, which were apparently the true targets of state
taxation. It can also be argued, not without merit, that its income is of the same nature as the
payments Moriarty, a steward, received for his “service” at the Elks, both being essential assets
of a club. Furthermore, in other precedents the presence of invited guests did not seem to bother
the judges, further reducing the validity of Tennessee’s Hermitage ruling.?’ Conclusively, the
license must have been the main ground on which to base a conviction, and this test is obviously
too individualized. Any club, as long as it does not sell alcoholic beverages for explicit private
gains, can retain its privateness by passively lacking a revenue license, and can as easily be
transformed into a public store in the eyes of the law by positively applying for one, without any
change in its method of management. At the end of the day, in Moriarty, Justice Beard had to
turn the attention away from the licensing issue, and settle the test on the subjective question
whether “the serving of liquor... is the principal purpose, or one of the chief objects, of... an
organization.”' The privateness of clubs was unchallenged at large, but its opposition would
gradually become more formidable in subsequent cases.

Simultaneously, tax collectors and state officials were waging wars against social clubs in
most other states, and the state supreme courts became divided. Roughly half of them tended to

support the threatened clubs and renounce the taxation they suffered, most pronouncedly in New
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York?, Pennsylvania®**, Montana®*, Nevada®’, North Carolina?® and Virginia?’. These cases were
argued along similar lines: that the clubs were not purported to sell alcohol, which was given
only to members or guests, that the price charged was sufficient only to recover the stocks
consumed and did not count as commercial profits, and all underscored how the transaction was
merely “incidental”. The other half, on the other hand, was more prone to rule against the club
directors, such as in the states of Minnesota*®, Colorado®, Illinois*’, Michigan®', Louisiana**, and
Georgia®. This was especially the case in Georgia, whose legislation passed “general tax acts” in
both 1907 and 1909 to directly impose obligatory licensing and taxation on social clubs that
served alcohol even only to their affiliates. In the other states, however, the private sphere of
clubs was placed under attack not by the laws, which resembled their counterparts elsewhere, but
from the way courts interpreted them.

For example, the Supreme Court of Colorado, in its Manning (1909) opinion, asserts that
a social club, run by a “board of control”, being the directors who were empowered to “dispose
of liquor to the club [members],” cannot ensure “joint use, occupancy and enjoyment” by all its
members. It continues to equate the board of directors with “agents” of club members, between

whom any transaction is an unwritten contract, thus “a sale pure and simple”. This perspective
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necessarily struck at the very foundation of a social club’s pillar, which is its fraternity both
socially and legally. No major precedent sought to severe a club’s board from its membership,
recognizing their uniformity. Manning, however, essentially limited the permanent club
establishment to its leaders, while reducing to the others to the establishment’s temporary
occupants, no more private than the travelers staying at an inn or a hotel, which were subject to
all kinds of regulatory supervision. In South Shore Country Club (1907), the Illinois Supreme
Court rejected all components of a typical “incidence” argument, and deferred to a strictly
statutory application demanding “dram-shops™ to acquire licenses for selling liquors®. The
justices conceded that this term “has in popular accepation a... restricted meaning... used to
designate a place where intoxicating liquor is sold at a public bar frequented by the public
without restriction,” but pointed out that a common-sensical definition should be abandoned at
the face of textual specification. As the Dram-shop Act clearly defines a dram-shop as “a place
where... liquors are retailed by less quantity than one gallon,” and thus must encompass such
social clubs that furnish an amount of alcohol within that maximum. Not only did it blur the
distinction between a private club and a public-house even more, but it also implied how the
“retail” barrier no longer prevented a court from convicting social clubs, which were increasingly
being perceived as profit-seeking enterprises that should conform to state practices. Indeed, as
late as 1914, it did not bother Judge James Robert Pottle of the Georgia Court of Appeals writing
how “the decided weight of authority” in cases of this type had shifted against the clubs®.
Before I go into the subsequent developments of relevant cases at a state level, it might

be helpful to point out how rare club tax cases went to the U.S. Supreme Court. The only one it
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heard in the first two decades of the 20th century was Cosmopolitan Club v. Virginia (1908)*,
and the controversy centered on the peripheral issue whether the club was but a sham.
Comparatively, the litigation in state courts continued well into the latter half of the
century. One such case, New York State Liquor Authority v. Sutton Social Club (1978)*’, derived
from a “social club” that served alcoholic drinks without a license, and the New York Supreme
Court promptly called their transaction a “sale”. It appears, at first glance, that this was nothing
more than a faithful, if not blind, adherence to a long line of precedents since the 1890s, whereas
a closer look would find the Sutton Social Club quite different from the Elks or the Hermitage.
The former, “open only on Friday and Saturday nights from about 10:30 p.m. until at least 4:00
a.m.” providing “free alcoholic beverages, as well as dancing and backgammon,” epitomizes the
new cluster of “social clubs” that began to deviate from their respectable ancestors. The model of
gentlemen’s clubs was more often exploited as a guise, and the term itself a euphemism, of the

2938

more disreputable “nightclub[s] for men that features scantily clad women dancers”®. Arguably
Sutton featured less troublesome forms of entertainment, but a schism was already under way,
and the judges were well aware of that. In Sutfon, Justice Kelly O’Neill-Levy made use of the
legal category “bottle club™’ to categorize the new trend, confirming its distinction from “a
legitimate political, religious, fraternal or charitable club”. It was also noted that despite its

advertisement of being a “membership club”, Sutton’s clientele was less restrictive, and the

admission fees seem to be the only criterion. As clubs burgeoned and flourished in a
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conspicuously public fashion to survive in a consumerist society, they lost the protection a truly

private assembly deserved.

III.  Discrimination, Right of Assembly and the Clubs’ Secrecy

If the laws and court records portrayed social clubs as liquor distributors in the pre-World
War II era, afterwards they painted a different image. Since the 1940s, social clubs began to be
perceived as strongholds of conservatism and racial segregation, and lawsuits were to focus on
their discriminative admission policies and practices. The criticism on their elitist attitudes and
proclivity, nonetheless, did not find traditional justification in the American cultural and social
norms, as the concept of discrimination always aligns to that of women’s rights and minority
status. Without de facto advancement in the latter two, there can hardly be any in the former.

Racial and gender discrimination in private clubs has been a path often trodden by legal
scholars, and most began their discourse in the year 1866, when The Civil Rights Act was passed
with the purpose to dislodge certain legal disabilities with regard to race or color.*’ It is also
universally accepted a claim that the said legislation “implied private organization exemption,”
which was perpetuated by the Civil Rights Act of 1964 only more explicitly.*' Due to this
abundance of secondary resources, it would not be of great improvement for me to explore in
depth the statutes or court cases involved, and a brief summary would suffice. The private club’s
discriminatory admissions were upheld as legal for the majority of the 20th century, although

challenges arose immediately in 1968 in South Carolina.** Not until 1990 did a court clearly
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exercised its intention to rule against a discriminatory club, but only “on an alternative theory of
liability,” not the two Civil Rights Acts.* The legal crusade then reached a landmark in 2004,
when the Supreme Court of Kentucky placed the statutory authority of its Human Rights
Commission above the privateness defense of all clubs, whether nominally public or private in
spirit, once and for all.** Some tests were preserved and devised to see whether a club is
“genuinely selective” or outright discriminating, but they are no longer outside the bounds of
regulatory measures that dictate the public life of private individuals.

However, another aspect of the 1860s shift mostly remains terra incognita, namingly the
sudden hatred and aversion people developed against the clubs that are inherently covert in
nature, compared to the recognition and toleration of ordinary social clubs or benevolent orders.
Many of these were unfavorably labeled “secret societies”, a term readily associated with
conspiracy and crime. Why did such animosity erupt around that period, and what could their
presentation in the court system reveal regarding the roles they play in the legal regime of the
United States? In order to answer these two questions we must define a “secret society”.
Dictionaries usually treat them as organizations with limited membership that are “oath-bound”

4, signalling a dubious emphasis on mystique and

and with “conceal[ed]... rites, activites, etc
religious symbolism. Nonetheless, recent studies have traced the genesis of this term to the

benign, “literary-musical” associations in late 18th-century Finland, and rejected the popular

myth of The Freemasons being a conspiratorial body.*® Nor were the secret societies perceived as
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antithetical to democratic notions in early American history; instead, they acted as evangelical
drivers of republicanism, championing the causes “of virtue and merit,” enlisting supporters from
mechanics, lesser merchants and revolutionary-minded military men in the 1750s. Indeed,
freemasonry became a significant unitary force within the Continental Army, and served as an
intermediary structure between the state and the people.”’” Any anti-masonic sentiments there
were before this period must have been temporarily suppressed.*®

The concerted attack on ““secret societies” nationwide, which developed in the 1860s but
exploded since the 1890s, in hindsight, looks like unfounded paranoia, and their victims were
overwhelmingly college or even high school students who were denied graduation or certain
honors due to their membership in fraternities or such clubs of unspecified purposes. The first of
these cases, People ex rel. Pratt v. Wheaton College, took place in 1866, so the onset of this
anti-fraternity campaign must have been earlier.*’ In this case, a student at a private college was
suspended due to his membership in the Good Templars, a fraternal association dated back to
1851. The Illinois Supreme Court first examined the college charter, and found the trustees’
power of “adopt[ing] and enforc[ing] such rules as may be deemed expedient for the government
of the institution” could not have been guaranteed without “forbidding the students to become
members of secret societies.” The rationale, according to a Justice Lawrence, is but palpable, for

“all persons familiar with college life know that the tendency of secret societies is to withdraw

secret-societies.
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students from the control of the faculty, and impair... the discipline of the institution.” It is to
note that the rules at bar here were devised and enforced by a private entity, but they would later
be adopted by public school boards and municipal officials in the 1900s*, and state governments
soon followed suit’'. In New York, a statute was passed demanding all oath-bound societies to
report to the Secretary of State while exempting “benevolent associations”. The U.S. Supreme
Court then validated it in 1928, citing the police power as justification®”. This trend immediately
succeeded the taxation disputes in the 1890s and early- to mid-1900s, indicating a simultaneous
increase in the perceived publicness of private clubs and the alarm triggered by the burgeoning
secret societies. Again, it sufficiently testified to how the greater roles they assumed in the social
and psychological realms of the American people had rendered them suitable subjects of legal
regulation in the public sphere.

The sweeping and indiscriminate nature of this deluge of regulation may be well
discerned by ending this discussion on “The Good Templars” to which the youth in Wheaton
College belonged. Although the court records portrayed it as disruptive and malevolent, in fact it
was a moderate, if not progressive, organization. It actively advocated for temperance, cared for
the drunken, and at times functioned as any other benevolent charities™. It is probable that the
Justice and the society at large failed to recognize the individualized features associations often

assumed, and out of an inherent distrust of secret meetings were ready to condemn and convict.

%0 For cases involving school district prohibitions of secret societies among students, see Wayland v. Board of
School Directors, 43 Wash. 441 (1906) and Wilson v. Board of Education, 137 1ll. App. 187 (1907). These cases
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%3 See Isaac Newton Peirce & Silvanus Phillips Thompson, The History of the Independent Order of Good
Templars, complete up to the year 1868 (Birmingham: The Grand Lodge of England, 1873).



From then on secret societies lost their original appeal to the enlightened and the republican, and

fell into the legal limbo where they still are today.

IV.  Conclusion and Prospects

What this paper has presented was only a part of private clubs’ appearance in American
legal history, and many other dimensions await further academic ventures, and it might be
helpful to address them briefly here. One possible avenue is to compare the social club and secret
society regulations in the United States with those in Britain, where the hiatus between these two
types of assemblies was wide and socially recognized. A starting point may be found in its
Unlawful Societies Act of 1799°*. Another approach is to examine the links between social clubs
in the South, which were tainted by violently racist notions which the court in Zimmerman
(1928) admittedly despised, and may have contributed to biases by the more liberal federal
courts. Additionally, charters, by-laws and constitutions of private social clubs are also legal
documents of incorporation that withstood the test of time, and may yield interesting insight
concerning their respective era. Social clubs and societies, whether overt or otherwise, deserve
greater attention from legal historians than they currently receive, for they arose out of men’s
fundamental want to assemble with the like-minded, and to mark their distinction from those
deemed dissimilar. “How much error and sheer prejudice may lurk in all this knowing is
immaterial.’>” Sociologists proclaim, and it stands as true in the legal profession, whose history

is one of rectifying errors and remedying prejudice.
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